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Court of Appeals of the District of Colambia. 


No. 2937. 

Athol H. Ellis, Plaintijff in Error, 

vs. 

District of Columbia. 


a In the Police Court of the District of Columbia, March Term, 

A. D. 1916. 

No. 476,002. 

District of Columbia 
vs. 

Athol H. Ellis. 

Information for Indecent Exposure. 

Be it remembered. That in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the 
times hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above entitled cause, to wit: 


1 (InfoTTnation,) 

In the Police Court of the District of Columbia, January Term, 

A. D. 1916. 

The District of Columbia, sa: 

Conrad H. Syme, Esq., Corporation Counsel, by Kobert L. Wil¬ 
liams, Assistant Corporation Counsel, who, for the District of Colum¬ 
bia, prosecutes in this behalf in his proper person, comes here into 
Court and causes the Court to be informed, and complains that Athol 
H. Ellis, late of the District of Columbia aforesaid, on the 31st day 
of December in the vear A. D. nineteen hundred and fifteen, in the 
District of Columbia aforesaid, and on Newton Street, northwest, in 
a certain public hall of the Duquesne Apartment House on said 
street, did then and there make an obscene and indecent exposure of 
his person; contrary to and in violation of an Act of Congress in such 

. l_2937a 


2 


ATHOL H. ELLIS VS. DISTRICT OF COLUMBIA. 


case made and provided, and constituting a law of the District of 
Columbia. 

CONEAD H. SpiE, . 

Corporation Counsel, 
By ROBT. L. WILLIAMS, 
Assistant Corporation Cov/nsel, 

Personally appeared Martha Tyer, this 25th day of January, A. D. 
1916, and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information re¬ 
ceived she believes to be true. 

[Seal Police Court of District of Columbia.] 

J. B. PEYTON, 

Deputy Clerk Police Court of 

the District of Columbia. 

2 In the Police Court of the District of Columbia. 

No. 476,002. 

Disi’Rict of Columbia 
vs. 

Athol H. Ellis. 

Motion for a New Trial. 

Now comes the defendant, Athol H. Ellis, by his attorney and 
moves the Court to grant a new trial in the above-entitled cause, and 
for reasons therefor shows to the Court: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary’ to the w^eight of the evidence. 

3. That the verdict is contrary to the law as given to the jury by 
the Court. 

4. That the Court erred in instructing the jury. 

5. That the Court erred in admitting evidence contrary to law. 

6. That the Court erred in refusing to admit evidence, contrary 
to law. 

7. That new and material facts have come to light since the triaL 

ALBERT D. ESHER, 
Attorney for Defendant. 

3 In the Police Court of the District of Columbia, District of 

Columbia Branch. 

No. 476,002. 

• 

District of Columbia 
vs. 

Athol H. Ellis. 

Bill of Exceptions. 

Be it remembered that on the 25th day of January, 1916, an infor¬ 
mation was filed in the Police Court of the District of Columbia 
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against the said defendant, Athol H. Ellis, whereupon the said de¬ 
fendant was arraigned and pleaded ^‘not guilty” to said information; 
and thereupon on the 3rd day of February, 1916, the said cause pro¬ 
ceeded to trial before the Honorable Alexander R. Mullowny, Judge 
of the Police Court of the District of Columbia, and a jury; and the 
District of Columbia,to prove the issues on its part,produced witnesses 
who testified substantially as follows: Martha Tver, who testified 
that she is employed as a servant by Mrs. Mary Farrel, who occupies 
apartment #42 in the Duqiiesne Apartment House, which is located 
on Newton Street, between 14th and 16th Streets, Northwest, in the 
city of Washington, District of Columbia: that the witness frequently 
saw the defendant in apartment #41 of the Duquesne Apart- 

4 ment House, which said apartment immediately adjoins that 
of the one occupied by witness’ employer; that the defendant 

was in apartment #41 as early as eiaht in the morning on many oc¬ 
casions, and at various hours throughout the day on other occasions, 
and on several occasions was in said apartment #41 when the wit¬ 
ness would go to her home in the evening, usually about seven 
o’clock, that the witness frequently heard a steady rapping on the 
wall between apartment #41 and the kitchen of apartment #42, 
that this rapping was steady and continuous, lasting as long as five 
or six minute, and that the witness never heard the rapping except¬ 
ing on occasions when she knew that the defendant was in apartment 
#41; that while said rapping was going on if the witness raised the 
window to the kitchen to apartment #42, which window is within 
three or four feet to window of apartment #41, the rapping would 
cease and the defendant would raise the window to apartment #41 
and look out at the witness; if the witness had occasion to open the 
kitchen door of apartment #42, which door, in common with door 
of apartment #41 from which it is distant about twelve feet, opens 
outwardly on the public hall, the door of apartment #41 would, at 
the same time, be opened and the defendant would look out and 
watch the witness as long as she remained in the hall or about the 
door of said kitchen. Counsel for defendant thereupon objected to 
this testimony, which objection was overruled and an exception duly 
noted and notice given of an intention to apply’to the Court of 
Appeals for a writ of error. The witness further testified that on 
the 31st day of December, 1915, the defendant came to the 

5 door of the apartment adjoining Mrs. Farrell’s, and seeing 
her in the public hall, called her over to him. Witness tes¬ 
tified that she went into the apartment where defendant was and he 
put his arms around her, and made an indecent proposal to her. 

That the defendant at this time was dressed only in his trousers 
and shirt and that by reason of his action and language the witness 
became frightened, and as a means of effecting an escape, having 
found that her efforts to . disengage the defendant’s arms from about 
her were ineffectual, promised to return later if the defendant would 
release her; that the defendant thereupon released her and she left 
apartment #41 and started along the hall to apartment #42, intend¬ 
ing to enter said apartment by the kitchen door which she had reached 
and was about to enter when she heard the defendant call to her, 
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whereupon she turned and saw the defendant standing half outside 
the doorway of apartment #41, and that he was still dressed only in 
his trousers and shirt, and immediately she turned in response to his 
call, and he exposed his person to her and told her that he had had 
that waiting for her all morning. The witness immediately entered 
the kitchen of apartment #42 and closed the door behind her. 

Further to sustain the allegations of said information the District 
of Columbia offered as a witness one Stuart Pryor, who testified that 
he was the janitor of the Duquesne Apartment House; that the de¬ 
fendant Ellis had represented to him that his name was Mr. Wyman 
and, also, Mr. Hendricks, and that when the apartment was 

6 first rented to the defendant and Grace Wvman he, the wit- 
ness, had turned over the keys to him, the defendant. The 

witness further testified that the defendant occupied the apartment in 
question with one Grace Wyman, and that the defendant represented 
her to be his wife; that the witness had on numerous oc*casions seen 
the defendant in and about apartment # 41 with his coat and hat 
off; that he had seen the defendant in and about the apartment at 
various hours of the day, and as late as eleven o’clock at night. 
Counsel for defendant duly excepted to all of this testimony and gave 
notice of his intention to apply to the Court of Appeals for a writ of 
error. Counsel for defendant based this objection on the ground 
it was immaterial, irrelevant and incompetent and threw no light on 
the issues involved in this case, and tended to prejudice the minds of 
the jur\% and was an attempt to convict the defendant of the offense 
under trial by proof of another offense. 

That the prosecution further to prove the issues produced a wit¬ 
ness by the name of Augustus Thomas, who testified that he, after 
complaint had been made to him by Martha T\’er, went to the apart¬ 
ment one evening to accompany said Martha Tyer to her home and 
that on this occasion the defendant was pointed out to him by the 
said ^lartha Tyer and the said Stuart Pryor. That on this occasion 
the witness, Martha Tyer, on leaving the apartment house proceeded 
eastwardly on the south side of Newton Street toward 14th Street, and 
the defendant on leaving the apartment house at the same time pro¬ 
ceeded eastwardly on Newton Street toward 14th Street on 

7 the north side, and the witness followed the defendant and 
observed his conduct, and obsen^ed that he was watching the 

witness, Martha T\’er. That when the defendant reached 14th Street 
he stopped, and thereupon the witness approached him and demanded 
of him of what he meant by annoying Martha Tyer. Whereupon the 
defendant at first disclaimed any knowledge of Martha Tyer, but 
finally admitted that he had seen her about the apartment house, and 
then threatened the witness and told him, the witness, that he, the 
defendant, would break the witness’ head if he did not leave him 
alone; that the defendant then put his hand in his hip pocket and 
drew out a “black Jack,” the thong of which he placed about his 
wrist, and drew from another pocket his revolver and held it in a 
manner to indicate that it might be used against him, the witness. 
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Whereupon the witness walked away, that the defendant then jumped 
on a street car going south on 14th Street, and the witness ran down 
14th Street until he found a bicycle which he mounted and pursued 
the street car until it arrived at 14th and U St., whereupon the wit¬ 
ness made complaint to two uniformed police officers of the conduct 
of the defendant, and they, the police officers and mtness, boarded 
the car and the witness pointed out the defendant to the police officers 
who, when the defendant turned his head so that they were unable 
to see him, told the witness that the defendant was a police officer and 
had a right to carry the weapons concerning the possession of which 
by the defendant the witness had complained to the police officers. 
That the witness w^as further advised by the police officers that the 
defendant’s name w’as Ellis, that he w^as a member of #2 

8 Police Precinct, and that the witness might procure a warrant 
for the arrest of the defendant. 

Thereupon the District of Columbia having indicated that this was 
all the testimony w'hich they had to offer in chief, counsel for defend¬ 
ant offered A. W. Esser, B. Stanley, James L. Patchell, members 
of the Police Department, and Harry May^nard and Mr. Griffith. 
These witnesses all testified that they w^ere acquainted with the de¬ 
fendant, and knew other people in the community who know him; 
that his reputation for morality and decency is good. On cross- 
examination all of the witnesses except the witnesses Griffith and 
Maynard testified that they knew" no other persons in the community 
than police officers wiio knew" the defendant, and that they had never 
heard the defendant’s reputation for morality and decency discussed 
by any one, and that their sole knowiedge of him w’as gained through 
his connection and theirs with the police force. The witness Griffith 
on cross-examination testified that he only knew the defendant by 
reason of the fact that the defendant had on various occasions pa¬ 
trolled the beat upon which is located the witness’s place of business, 
and that he had never heard the defendant’s reputation for morality 
and decency discussed by any one. And further to sustain the issues 
counsel for defendant offered as a w"itness the defendant in his own 
behalf. The defendant, Athol H. Ellis, testified that he is a mem¬ 
ber of the Metropolitan Police Force, and has been in such position for 
the past four years; that he had never been charged with any crime 
of any kind whatsoever; that he had never exposed his person 

9 to the said Martha Tyer or to any person whatsoever; that on 
the day in question he was \isiting the apartment, that he did 

not give the name of Wyman to the janitor Pryor, that the apartment 
was rented by a friend of his. Frequently w"hile in the apartment in 
question he had heard a noise at the door, and on the said 31st day of 
December, 1915, he heard a noise at the door and suddenly pusned 
the door open; that the said Martha Tyer w’as at the door and was 
pushed out into the hall by the force w"ith which the door was opened; 
that he asked her what she was doing at the door, but she made no’ 
response and went away. On cross-examination counsel for the Dis¬ 
trict of Columbia asked the witness if he was not the defendant named 
in Equity Cause No. —, entitled Ellis vs. Athol H. Ellis and Grace 
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Wyman, defendants, in the Supreme Court of the District of Colum¬ 
bia, a suit for absolute divorce. The defendant answered that he was 
the person named as defendant in said suit, and that the co-respond¬ 
ent, Grace Wyman, was a friend of his and that he had known her 
for some time past, and that she is the same Grace Wyman who 
occupied apartment #41 at the Duquesne x\partment House, a one- 
room and bath apartment, and that immediately prior to her occupa¬ 
tion of said #41 she had occupied an apartment in the McKinley 
• Apartment House, this city, remo^dng from the McKinley to the 
Duquesne. AVhereupon counsel for the District of Columbia asked 
the defendant if he were not charged by his wife in this biU with 
having committed adultery on divers dates with the said Grace Wy¬ 
man in the McKinley Apartment House. Defendant Ellis 

10 answered that such charges were contained in the said bill; he 
further said that the said bill had been dismissed by his wife 

before the filing of the charges now under trial, and that he was now 
living with his wife. Counsel for defendant duly objected to the 
question with reference to the charge of divorce contmned in said 
bill for divorce and said objection being overniled an exception was 
duly noted and notice given in open court of an intention to apply to 
the Court of Appeals for a writ of error. Counsel for defendant 
based their objection to this testimony on the ground that it was 
incompetent, irrelevant and immaterial, and furthermore that repu¬ 
tation cannot be attacked by specific a^, and further that a mere 
charge in a suit for divorce is incompetent for any purpose whatso¬ 
ever and tended strongly to prejudice the minds of the jury. The 
defendant was further asked if he had ever slowly and steadily rapped 
on the wall between the two apartments for the purpose of attracting 
the attention of the said Martha Tver. The defendant denied that 
he had ever rapped on the wall, but said that there was a graphophone 
in the apartment which rested on a table near the wall, and that when 
the defendant was in apartment # 41 he frequently played this 
graphophone and that while he was winding it the table upon which 
it rested might have struck against the wall and caused the rapping 
referred to. 

Whereupon the defendant by his counsel stated that he had no 
further testimony to offer and thereupon the prosecution called in 
rebuttal the witness Mrs. M\ry F.\tirell who in substance testified as 
follows: That she has lived for some time past in apartment 

11 #42 of the Duquesne Apartment House, and that she em¬ 
ploys the witness, Martha Tyer, that said Martha Tyer having 

complained to her of the defendant’s actions the witness on one oc¬ 
casion when she knew the defendant to be in apartment # 41, in¬ 
structed Martha Tyer to open the door leading from the kitchen to 
her apartment into the public hall in order to ascertain if the de¬ 
fendant would open the door of apartment # 42, to observe the ac¬ 
tions of the said Martha Tyer, the witness having placed herself at a 
door from which she could see both doors above referred to, that im¬ 
mediately upon the opening of the door by Martha Tyer, the door 
of apartment #41 was opened by the defendant who looked in the' 
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15 [Endorsed:] No. 476,002. District of Columbia vs. Athol 
H. Ellis. Certified Copy of Record. 


•16 United States of America, ss : 

The President of the United States to the Honorable Alexander R. 

Mullowny, .Judge of the Police Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
between District of Columbia, plaintiff, and Athol H. Ellis, defend¬ 
ant, Information No. 476,002, a manifest error hath happened, to 
the great damage of the said defendant a.s by his complaint appears. 
We being willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Court of Appeals of the Distnct .of Columbia, together with this writ, 
so that you have the same in the said Court of Appeals, at Washing¬ 
ton, within 15 days from the date hereof, that the record and pro¬ 
ceedings aforesaid being inspected, the said Court of Appeals may 
cause further to be done therein to correct that error, what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 13th day of March, in the year of our Lord one 
thousand nine hundred and sixteen. 

[Seal Court of Appeals, District of Columbia, 1893.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

SETH SHEPARD, 

Chief Justice of the Court of Appeals 

of the District of Columbia. 

[Endorsed:] Filed Mar. 13 1916. F. A. Sebring, Clerk, Police 
Court, D. C. 

Endorsed on cover: District of Columbia Police Court. No. 2937. 
Athol H. Ellis, plaintiff in error, vs. District of Columbia. Court of 
App^s, District of Columbia. Filed Mar. 22, 1916. Henry W. 
Hodges, clerk. 
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Wyman, defendants, in the Supreme Court of the District of Colum¬ 
bia, a suit for absolute divorce. The defendant answered that he was 
the person named as defendant in said suit, and that the co-respond¬ 
ent, Grace Wyman, was a friend of his and that he had known her 
for some time past, and that she is the same Grace Wyman who 
occupied apartment #41 at the Duquesne Apartment House, a one- 
room and bath apartment, and that immediately prior to her occupa¬ 
tion of said #41 she had occupied an apartment in the McKinley 
■ Apartment House, this city, remo^'ing from the McKinley to the 
Duquesne. Whereupon counsel for the District of Columbia asked 
the defendant if he were not charged bv his wife in this bill with 
having committed adultery on divers dates with the said Grace Wy¬ 
man in the McKinley Apartment House. Defendant Ellis 

10 answered that such charges were contained in the said bill; he 
further said that the said bill had been dismissed by his wife 

before the filing of the charges now under trial, and that he w’as now 
living with his wife. Counsel for defendant duly objected to the 
question with reference to the charge of divorce contained in said 
bill for divorce and said objection being overniled an exception was 
duly noted and notice given in open court of an intention to apply to 
the Court of Appeals for a writ of error. Counsel for defendant 
based their objection to this testimony on the ground that it was 
incompetent, irrelevant and immaterial, and furthermore that repu¬ 
tation cannot be attacked by specific acts, and further that a mere 
charge in a suit for divorce is incompetent for any purpose whatso¬ 
ever and tended strongly to prejudice the minds of the jury. The 
defendant was further asked if he had ever slowly and steadily rapped 
on the wall between the two apartments for the purpose of attracting 
the attention of the said Martha Tyer. The defendant denied that 
he had ever rapped on the wall, but said that there was a graphophone 
in the apartment which rested on a table near the wall, and that when 
the defendant was in apartment # 41 he frequently played this 
graphophone and that while he was winding it the table upon which 
it rested might have struck against the wall and caused the rapping 
referred to. 

MTiereupon the defendant by his counsel stated that he had no 
further testimony to offer and thereupon the prosecution called in 
rebuttal the witness Mrs. Mary Farrell who in substance testified as 
follows: That she has lived for some time past in apartment 

11 #42 of the Duquesne Apartment House, and that she em¬ 
ploys the witness, Martha Tyer, that said Martha Tyer having 

complained to her of the defendant's actions the witness on one oc¬ 
casion when she knew the defendant to be in apartment # 41, in¬ 
structed Martha Tyer to open the door leading from the kitchen to 
her apartment into the public hall in order to ascertain if the de¬ 
fendant would open the door of apartment # 42, to observe the ac¬ 
tions of the said Martha Tyer, the witness having placed herself at a 
door from which she could see both doors above referred to, that im¬ 
mediately upon the opening of the door by Martha Tyer, the door 
of apartment #41 was opened by the defendant who looked in the' 



ATHOL H. EODLIS VS. DISTRICT OP COLUMBIA. 


7 


direction of and appeared to be observing the actions of Martha Tver. 
That immediately thereafter Martha Tyer likewise under the instruc¬ 
tions of the witness, opened the window of the kitchen of apartment 
# 42, and that the witness ha\dng posted herself where she might 
observe, saw the defendant immediately open the window of apart¬ 
ment #41 and turn his head and look in the direction of the 
window of apartment # 42, as though to observe the actions of 
Martha Tver. The witness further testified that she had heard the 

V 

slow and regular rapping upon the wall between apartment #41 
and # 42, which rapping has hereinbefore been referred to, and that 
at the time said rapping upon the wall occurred, she, the witness, 
knew that the defendant was in apartment #41, and that at that 
time the graphophone was not being played and had not been played 
for some time previous. That this rapping continued for several 
minutes and was characterized by regular and appreciable 

12 pauses between blows. 

This is the substance of all the testimony offered in this 
case. Whereupon on the said 3d day of February, 1916, the said 
jury returned a verdict of ‘‘guilty,” with a recommendation to the 
Court of leniency; and the said court on the 4th day of March, 1916, 
sentenced the defendant to pay a fine of $200, and in default thereof 
be imprisoned for six months, and counsel for the defendant then 
and there gave notice in open court that he would apply to the court 
of appeals of the District of Columbia for a writ of error. 

l^ereupon the said Court fixed the penalty of the recognizance in 
the sum of $500, and accepted William W. Steward as surety 
thereon; and the said defendant on the said 4th day of March entered 
into said recognizance in accordance with Section 227 of the code of 
laws for the District of Columbia, which said recognizance was then 
and there duly approved by the Court and filed. 

And the defendant requested the court to settle, sign and seal this, 
his bill of exceptions, w’hich is accordingly done, now for then, this 
7th day of March, A. D. 1916. 

[Seal Police Court of District of Columbia.] 

(Sgd.) ALEX. R. MUTXOWNY, 

Jvdge of the Police Cowrt of 

the District of ColumhioL 

13 (Copy of Docket Entri^,) 

In the Police Court of the District of Columbia, January Term, 

A. D. 1916. 

No. 476,002. 

District of Columbia 
vs. 

Athol H. Ellis. 

Information for Indecent Exposure. 

Wednesday, January 26, 1916: Continued to January 27, 1916. 
Recognizance in the sum of five hundred dollars entered into to 
appear in.the Police Court, D. C., George W. Ray, surety. 
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Thursday, January 27, 1916: Defendant arraigned. Plea: Not 
guilty. Jury trial demanded. Continued to February 3, 1916. 

February 3, 1916: Jury impaneled and sworn to" try the issue 
joined. Verdict: Guilty. Exceptions taken to the rulings of the 
Court on matters of law and notice given by the defendant in open 
Court at the time of said rulings of his intention to apply to a Jus¬ 
tice of the Court of Appeals of the District of Columbia for a writ of 
error. 

February 3, 1916: Notice given by defendant of filing of motions 
for a new trial and in arrest of judgment. 

February 8, 1916: Motion for a new trial and memoranda in 
support of said motion filed. 

February 29, 1916: Motion for a new trial argued and overruled. 
Exceptions taken to the ruling of the Court on matters of law and 
notice given by the defendant in open Court, at the time of said rul¬ 
ings, of his intention to apply to the Court of Appeals of the District 
of Columbia for a writ of error. 

March 4, 1916: Judgment: Guilty. Sentence: To pay a fine of 
two hundred dollars and, in default, to be committed to the Wash¬ 
ington Asylum and Jail for the term of one hundred and eighty 
days. Recognizance in the sum of five hundred dollars entered into 
on writ of error to the Court of Appeals of the District of Columbia 
upon the condition that in the event of the denial of the application * 
for a writ of error the defendant will, within five days next after the 
expiration of ten days, appear in the Police Court and abide by and 
perform its judgment, and that in the event of the granting of said 
writ of error, the defendant will appear in the Court of Appeals of 
the District of Columbia and abide by and perform its judgment in 
the premises. William W. Stewart, surety. 

March 7,1916: Bill of exceptions presented, settled, signed, sealed 
and filed. 

March 13, 1916: Writ of Error from the Court of Appeals of the 
District of Columbia received and filed. 

14 In the Police Court of the District of Columbia. 

United States of America, 

District of Colv/mhia, ss: 

I, N. C. Harper, Deputy Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 13 inclusive, to be true copies of originals in cause No. 
476,002 wherein the District of Columbia is plaintiff and Athol H. 
Ellis defendant, as the same remain upon the files and records of said 
Court. 

In .testimony whereof I hereunto subscribe my name and affix the 
, seal of said Court, — the City of Washington, in said District, this 
22nd day of March, A. D. 19*16. 

[Seal Police Court of District of Columbia.] 

N. C. HARPER, 

Deputy Clerk Police Cowrt, Diet, of Columbia, 
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15 [Endorsed:] No. 476,002. District of Columbia vs. Athol 
H. Ellis. Certified Copy of Record. 


•16 United States of America, 8 s : 

The President of the United States to the Honorable Alexander R. 

Mullowny, .Judge of the Police Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
between District of Columbia, plaintiff, and Athol H. Ellis, defend¬ 
ant, Information No. 476,002. a manifest error hath happened, to 
the great damage of the said defendant as by his complaint appears. 
We being willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Court of Appeals of the District of Columbia, together with this writ, 
so that you have the same in the said Court of Appeals, at Washing¬ 
ton, within 15 days from the date hereof, that the record and pro¬ 
ceedings aforesaid being inspected, the said Court of Appeals may 
cause further to be done therein to correct that error, what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 13th day of March, in the year of our Lord one 
thousand nine hundred and sixteen. 

[Seal Court of Appeals, District of Columbia, 1893.] 

HENRY W. HODGES, 

Clerk of the Cowrf of Appeals 

of the District of CohmMa. 

Allowed by 

SETH SHEPARD, 

Chief Justice of the Cowrt of Appeals 

of the District of Columbia. 

[Endorsed:] Filed Mar. 13 1916. F. A. Sebring, Clerk, Police 
Court, D. C. 

Endorsed on cover: District of Columbia Police Court. No. 2937. 
Athol H. Ellis, plaintiff in error, vs. District of Columbia. Court of 
App^s, District of Columbia. Filed Mar. 22, 1916. Henry W. 
Hodges, clerk. 
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No. 2937. 


Athol H. Ellis, Plaintiff in Error, 

vs. 

District of Columbia. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


Statement of the Case. 

On January 25, 1916, an information was filed in the 
Police Court of the District of Columbia charging that the 
plaintiff in error, Athol H. Ellis (hereinafterwards called 
defendant) did on the 31st day of December, 1915, in the 
District of Columbia, and on Newton Street, Northwest, in 
a certain public hall of the Duquesne Apartment House, 
then and there make an obscene and indecent exposure of 
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Ill’s person, contrary to and in violation of an Act of Con¬ 
gress. On the third day of February, 1916, the said Ellis 
was arraigned, pleaded “not guilty” and was placed on trial 
before the Judge of the Police Court and a jury*. The tes¬ 
timony adduced in the case is contained in detail in the Bill 
of Exceptions (Record, page 2, ct scq .) and it will l)e neces¬ 
sary- to refer particularly only to that part to which excq> 
tion was taken and which operated strongly to the prejudice 
of the defendant. 

The first witness called by the prosecution was Martha 
Tyer, who testified to the alleged indecent exposure. 

The next witness called for the prosecution was Stuart 
Pryor, who testified that he was the janitor of the Duquesne 
Apartment House; that the defendant Ellis had represented 
to him that his name was Mr. Wymian and also, Mr. Hend¬ 
ricks, and that when the apartment was first rented to the 
defendant and Grace Wyman he, the witness, had turned 
over the keys to him, the defendant. The witness further 
testified that the defendant occupied the apartment in ques¬ 
tion with one Grace Wyman, and that the defendant repre¬ 
sented her to be his wife; that the witness on numerous 
occasions saw the defendant in and about Apartment No. 
41 with his coat and hat off; that he had seen the defendant 
m and about the apartment at various hours of the day, 
and as late as eleven o'clock at night. Counsel for the de¬ 
fendant duly excepted to all of this testimony and gave no¬ 
tice of his intention to apply to the Court of Appeals for a 
writ of error. Counsel for defendant based this objection 
on the ground it was immaterial, irrelevant and incompe¬ 
tent and threw no light on the issues involved in this case, 
and tended to prejudice the minds of the jury, and was an 
attempt to convict the defendant of the offense under trial 
by proof of another offense. 


3 


At the conclusion of the Government’s case, the defen¬ 
dant offered certain witnesses who testified that the reputa¬ 
tion of the defendant for morality and decency was good. 
The defendant then took the witness stand in his own be¬ 
half and testified that he had never l^een charged with any 
other crime whatsoever; that he never exposed his person 
to the said Martha Tyer or to any person whomsoever; 
that on the day in question he was visiting the apartment; 
that he did not give the name of Hendricks or Wyman to 
the janitor and that the apartment was rented by a friend 
of his. The defendant was asked on cross-examination if 
he was not the person named as the defendant in Equity 

Cause No.-, entitled Ellis vs. Athol H. Ellis and Grace 

Wyman, defendants, in the Supreme Court of the District 
of Columbia, a suit for absolute divorce and if he were not 
charged in the Bill with having committed adultery on 
divers dates with the said Grace Wyman. 

At the close of all the testimony, the case was submitted 
to the jury, who deliberated for about two hours and re¬ 
turned a verdict of Guilty with a recommendation of mercy 
of the Court. The defendant was fined two hundred dol¬ 
lars, and in pursuance of the exceptions duly noted at the 
trial, he applied for a writ of error to this Court, and the 
case is now here for review. 

Assignments of Error. 

1. The Court erred in admitting, over the objection of 
counsel for the defendant, the testimony of Stuart Pryor 
(Record, p. 4). 

2 . The Court erred in overruling the objection of the de¬ 
fendant’s counsel to the questions propounded to the de¬ 
fendant on cross-examination with reference to the suit for 
divorce brought against him and questions asked as to 
charges of adultery in the Divorce Bill (Record, pp. 5-6). 


4 


Argument. 

The first assignment of error deals with the ruling of the 
Court in admitting the testimony of Stuart Pry^or (Record, 
p. 4). This entire testimony is irrelevant to this case and 
throws no light on the issues involved. It is simply an 
attempt to convict the defendant of the offense upon which 
he is on trial by attempting to show that he is giiilty of 
some other crime. It is an attempt to establish by circum¬ 
stances that the defendant, Ellis, was guilty of adultery 
with one Grace Wyman. 

As a general rule, on trial for one offense, proof of other 
offenses are not admissible. They are irrelevant to the is¬ 
sues, and may prejudice the jury so strongly as to convict 
the defendant merely by inferring that a man who is capa¬ 
ble of committing one crime may commit another. It is 
precisely this danger of perpetrating an injustice that the 
law wishes to avoid, and declares inadmissible proof of of¬ 
fenses unconnected with that on trial. 

There are certain exceptions to this rule. Proof of other 
offenses may l:>e admitted to show guilty knowledge, intent, 
or to establish the identity of the person on trial; so, cases 
of passing counterfeit money or of receiving stolen goods, 
other than those on trial, may be admissible to show guilty 
knowledge or intent. This testimony, however, c^ not be 
brought under any of those exceptions. If the alleged act 
of indecent exposure occurred, as the witness Martha Tyer 
testified, it could not have been done innocently or by mis¬ 
take, and there was no question or denial that the defendant 
Ellis was the person to whom she referred in her testi¬ 
mony. 

On this subject the Court, in State of Louisiana’ vs. 
Ramp and Bates, La. Ann., Vol. 46, page 849, said: 
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is a rule subject to special exceptions that when 
a person is on trial for one offense, evidence of an¬ 
other and extraneous crime is inadmissible. Such evi¬ 
dence is dangerous and calculated to lead to conviction 
upon a particular charge made by proof of other acts 
in no way connected with it, and to uniting evidence 
of several offenses in order to produce conviction for 
a single one. To make one criminal act evidence of 
another, a connection between the two must have ex¬ 
isted linking them together. If the Court does not 
clearly perceive the connection between the two of¬ 
fenses, it should give in the special case the benefit of 
the doubt to the prisoner.” 

In Albright vs. State, 6 Wis., 73, the defendant was 
charged with manslaughter in killing his boy by a blow 
with a chisel, ^‘in the heat of passion, and without a design 
to effect death.” Held, that it was error to admit proof 
that the defendant had previously been in the habit of 
striking his lx)y, and knocking him down, for the purpose 
of showing the frame of mind or temper of the defendant 
when he committed the act. 

See also, 

People vs. Hurlburt, 36 N. Y. Supp., 867. 

State vs. Renton, 15 N. H., 172. 

Flint vs. Commonwealth, 23 S. W. Rep., 346. 

2. The Court erred in overruling the objection of the 
defendant’s counsel to the questions propounded to the de¬ 
fendant on cross-examination with reference to the suit for 
divorce brought against him and questions asked as to 
charges of adultery in the Divorce Bill (Record, pp. 5-6). 

At the trial, defendant offered several witnesses who tes¬ 
tified that the reputation of the defendant for decency and 
moralty was good. The prosecution then apparently to re¬ 
but this testimony asked the defendant if he was not the 
same person who was named as defendant in a certain suit 
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for absolute divorce in the Supreme Court of the District 
of Columbia, ajid if charges of adultery had not been made 
against him in said suit. Over objection and exception, the 
defendant answered that he was the same person and that 
such charges had l:)een made in said suit. 

It was manifest error not to have sustained the objection 
to these questions. It is never admissible to rebut evidence 
of good reputation by proof of particular facts. Evidence 
of good reputation can only be met and overcome by evi¬ 
dence of general bad reputation. The theory of this rule is 
that a person on trial for an offense is supposed to be pre¬ 
pared at all times to defend his general reputation, particu¬ 
larly as he has offered proof that his reputation is good; 
but no man can be expected to be prepared at all times to 
defend himself against charges of particular acts of miscon¬ 
duct. In addition to this, if particular acts of misconduct 
were admitted in evidence, the defendant should certainly 
be allowed to offer evidence in contradiction of those 
charges and numerous collateral issues would result and the 
case would be prolonged indefinitely. The questions asked 
the defendant, however, do not even tend to show particu¬ 
lar acts of misconduct; but simply that he was charged in 
a Bill for Divorce with having committed acts of adultery. 

In Reddick vs. State, 25 Fla., 112, the defendant was 
tried for murder, and introduced evidence of good reputa¬ 
tion. To rebut this, the State offered as a witness one John 
Ligon, who testified as follows: “Two years ago I chased 
the defendant out of Georgia. I was deputy sheriff of 
Brooks County, in that State, at the time, and had a war¬ 
rant for his arrest. He was charged with assault with in¬ 
tent to murder. I chased him into Madison County and 
then lost track of him.’' This was held to be reversible 
error. 

The Court said: 
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‘‘In all cases where a man is on trial, accused of 
crime, he has the right to introduce evidence to show 
his general good character or reputation, but the evi¬ 
dence is to be confined to general reputation, and par¬ 
ticular acts of good conduct on the part of the accused 
can not be shown in evidence, and the same rule ap¬ 
plies to the prosecution. The prosecution can not put 
in issue the character of the accused, but when the ac¬ 
cused himself puts his character in issue, the State has 
the right to introduce evidence in rebuttal to show that 
the general character of the accused is base, but the 
evidence so introduced by the State, or evideyice 
brought out on cross-examination by the State, must 
be confined to the general character of the accused, and 
if particular acts of bad' conduct on the part of the ac¬ 
cused are allozved in proof, such proof is illegal and 
cause for reversal/' 

In State vs. Laxton, 76 N. C., 216, the defendant was 
tried for rape. He offered evidence of his general good 
reputation. In order to rebut this evidence of good reputa¬ 
tion, the State adduced testimony to the effect that there 
was a rumor in the neighborhood of the defendant’s run¬ 
ning after a certain white woman of bad reputation. This 
was held reversible error and the Court in delivering the 
opinion said: 

“The State has the right to rebut the defendant’s 
evidence and when he has introduced evidence to prove 
a good character, the State may prove it bad, if it can, 
either by cross-examination or by other witnesses. 
This right of reply, however, is only coextensive with 
the privilege of the defendant and is limited to evi¬ 
dence of general reputation. If it were extended to 
particular facts and the opinion of witnesses, it would 
multiply collateral questions and would lead in many 
instances to scandalous inquiries and to the embarrass¬ 
ment of the jury. This would be original evidence in 
reply.” 
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The case of People vs. Elliott, 57 N. E. Rep., 103, 163 
N. Y., 11, was a prosecution for the offense of rape. The 
defendant offered witnesses as to his good reputation and the 
prosecution on cross-examination asked these witnesses if 
thev would consider defendant's character good if it should 
develop that the Supreme Court had granted his wife a 
divorce for cruel and inhuman treatment, and had stated 
that in their judgment defendant had struck, choked, in¬ 
jured and had frequently threatened to kill his wife and 
child. Held error in not sustaining objection to this ques¬ 
tion. 

Character, whether good or bad, can only be proved by 
general reputation, and evidence of particular acts or con¬ 
duct, is inadmissible, both on direct examimtion and cross- 
examination. 

Moulton vs. State, 88 Ala., 116. 

And as was said by McClennan, J., in disposing of this 
case: 


“The doctrine is too familiar to require support 
from a citation of texts or adjudged cases, that char¬ 
acter, good or bad, can only he estal>lished by evidence 
of general reputation.” 

It is submitted that a reading of the Bill of Exceptions in 
this case will disclose the fact that the only admissible testi¬ 
mony adduced by the prosecution in this case is that of 
Martha Tyer. The rest of the testimony is irrelevant to 
the issues in the case and the offer of this incompetent tes¬ 
timony and the questions asked the defendant on cross- 
examination are clearly an attempt to strengthen the testi¬ 
mony of Martha Tyer by showing circumstances prejudi¬ 
cial to the defendant. The defendant denied the entire 
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affair and it might well have been that Martha Tyer was 
incensed at the defendant for pushing her away from the 
door as he testified, and she might have invented this story 
in revenge. 

It may l>e contended that the testimony of Stuart Pryor 
and the questions asked the defendant on cross-examination 
with reference to the divorce suit did not oj)erate to the in¬ 
jury of the defendant. There is no doubt, however, that 
this testimony did operate to the prejudice of the defendant 
and very probably brought alx>ut his conviction. 

It is not fair to the defendant to speculate on the prob¬ 
able effects of inadmissible testimony, especially in a doubt¬ 
ful case such as this, where the testimony was limited to 
that of one witness, and the defendant, a man of good 
reputation, denied the truth of her statement. 

See Reddick vs. State, 25 Fla., 112, and numerous 
cases cited. 

It is respectfully submitted that both assignments of 
error are well taken and that the case should be reversed. 

Albert D. Esher, 

M. F. Mangan, 

Robert I. Miller, 
Attorneys for Plaintiff in Error. 
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No. 2937. 


ATHOL H. ELLIS, Plaintiff in Error, 


V8, 


DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF DEFENDANT IN ERROR. 


ARGUMENT. 

The appellant in this case sets out in his first assignment 
of error that the trial court erred in admitting, over his (ap¬ 
pellant’s) objections, eWdence of the witness Stuart Pryor to 
the effect that he, the witness Pryor, was janitor of the apart¬ 
ment house in the public hall of which the defendant was 
alleged in the information to have committed the offense for 
which he was then on trial, and that the trial court likewise 
committed error in admitting testimony of this witness, over 
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defendant's objection, to the effect that the defendant had 
represented himself as a Mr. Wyman and also as a Mr. 
Hendricks, and that the apartment No. 41 in this apartment 
house was first rented to the defendant and one Grace 
* Wyman, and that the keys to the apartment had been turned 
over by the witness to the defendant; further testifying, 
likewise over the objection of the defendant, the witness 
stated that defendant occupied the apartment in question 
with one Grace Wyman and that the defendant represented 
himself to be her husband and had frequently been seen by 
. the witness in and about the apartment both at night and 
in the daytime and with his coat and hat removed (R., 4). 

The appellant insists that this entire testimony is irrele¬ 
vant to the case and throws no light on the issues involved. 
It is respectfully submitted that this evidence was entirely 
relevant and pertinent to the issues involved, for the reason 
that it was corroborative of the complaining witnesses testi¬ 
mony as to the fact that she had frequently seen the defend¬ 
ant in and about the apartment house in question, and 
especially in and about apartment No. 41. It is not evi¬ 
dence, in this sense, of the commission by the defendant 
of an offense other than the one of which he then stood 
charged, but is simply the statement of one witness as to 
facts which strongly indicate that the statements of another 
witness as to the commission of the offense for which the 
defendant -was on trial w^ere highly probable and reasonable, 
the defendant by these two witnesses having been shown, 
to have been present on a number of occasions at the very 
place in which he was charged to have committed the offense. 
Also, it will be noted, that the witness Pryor not only iden¬ 
tified the defendant as the person he had seen about the 
apartment in question, but further stated that the defendant 
was there known under two different names and had been 
given possession of the keys to apartment No. 41, which 
evidence not only raises a strong presumption that the de¬ 
fendant was at various times in and about the Duquesne 
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apartment house, but that, further, his presence there was 
attended with such circumstances as are pertinent to the issue 
here involved, which is of a sexual character, the commission 
of which was tiatlv denied bv the defendant when.he took 

V %/ 

the stand on his own behalf (R., 5). 

If the appellant’s contention in this case be right, the 
obvious effect of it would be to exclude from consideration 
practically the entire circumstantial evidence in a case, and 
would result in a situation where no one but eye-witnesses 
to an act might be heard to testify. The authorities cited 
by the appellant are to the effect, in brief, that proof of 
extraneous acts or offenses may not be adduced during the 
conduct of a trial for the commission of a different offense. 
As a general proposition tliis is unquestionably correct, but 
the rule has no application to the case here, for the reason 
that the evidence of the witness Pryor was not adduced to 
prove the guilt of the defendant of any other offense than 
that of which he stood charged, but was adduced to show, as 
it clearly did, that the defendant had been in a position to 
have committed the offense and had voluntarily so placed 
himself, and had voluntarilv so conducted himself there as 
to indicate to anv mind tlie existence of facts which could 
not but reflect upon his morality, which, it is submitted, is in 
issue in this case. 

As to the second assignment of error, the appellant is 
again in error as to the purpose for which these questions 
^ w'ere asked. He assumes that they were asked in the at¬ 
tempt to rebut evidence of good reputation by proof of 
particular facts. These questions were asked, and the trial 
court properly allowed them to be answered, upon the theory 
that they were tests of the credibility of the accused, who 
had taken the stand in his own behalf as a witness, followincj 
► several witnesses who testified that his reputation for decency 
and morality was good. Obviously, when the accused took 
the stand in his own behalf, he waived any privileges he 
might theretofore have had, and became subject to the same 
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limits on cross-examination as any other witness. He could 
not be allowed to testify only as he saw fit in his direct 
examination, and then on cross-examination refuse to 
answer questions pertinent to the issue inyolved or ad¬ 
dressed to him with a yiew to testing his credibility, which 
lie himself had put in eyidence both by his own and his 
other witnesses's testimony to the effect that his character 
was good. The tests of the credibility of a witness have 
always been particularly within the goyernment of the trial 
court, and it is submitted that a somewhat greater latitude 
is properly allowed in the cross-examination of an accused 
than in the cross-examination of a lay witness. Be that as 
it may, and irrespectiye entirely of the pertinence of the 
questions to the issue directly inyolyed, it is respectfully 
submitted that these questions, made the basis of this second 
assignment of error, were entirely proper on cross-examina¬ 
tion of the accused, inasmuch as they were directed to a test 
of his credibility, and, had they been answered in the nega- 
tiye, the prosecution would haye been allowed to have ad¬ 
duced rebuttal eyidence shoeing that the accused had 
deliberately testified falsely with regard to facts about which 
he could not well haye been mistaken. The denial by the 
defendant of the existence of these facts and their subsequent 
proof by the prosecution, in rebuttal, certainly would have 
shaken the credibility of the defendant as a witness, and it 
is submitted that the credibility of a witness is always in 
issue. 


Authorities. 

The accused person testifying in his own behalf is subject 
to the same cross-examination as any other witness, the 
range of which on irrelevant matters rests in the sound dis¬ 
cretion of the trial court. 

Hanoff vs. State, 37 Ohio State, 178. 

Yank vs. State, 51 Wis., 464. 
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The extent to which the defendant may be cross-examined 
as to his previous residence and history is largely in the 
discretion of the trial court. 

State vs. Romain, 44 Kan., 719. 

The extent of the cross-examination of an acciised di¬ 
rected against his credibility is within the discretion of the 
trial court. 

Crowley vs. People, 8th Abb., N. C., 1, 34; 83 N. Y., 

464. 

‘^When a prisoner offers himself as a witness in his 
own behalf, he is subject to the same rules upon 
cross-examination as any other witness. He may be 
asked questions discussing his past life and conduct, 
and thus impairing his credibility. * ♦ * The 

extent to which such an examination may go to test 
the witness’s credibility is largely in the discretion 
of the trial court.” 

People vs. Casey, 72 N. Y., 394, followed in 
People vs. Irving, 95 N. Y., 541. 


See also— 

People vs. Eckert, 2 N. Y. Crim. Rep., 470. 

♦ 

The accused person testifying in his own behalf may be 
discredited like any other witness by cross-examination as 
to other criminal accusations. 

State vs. Thomas, 98 N. C., 599. 

The defendant testifying in his own behalf is to be treated 
the same as any ordinary witness, and having put his char¬ 
acter in issue may be cross-examined with a view to showing 
that it is different than represented by his witnesses. 

State vs. Merriman, 34 S. C., 17. 

'Tt is generally held that such a witness may be 
asked on cross-examination as to the existence of 
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reports or particular acts, vices, or associations of 
the other person, inconsistent with the reputation 
attributed to him by the witness, not for the purpose 
of establishing the truth of such facts, but to test the 
witness’s credibility, and to enable the jury to ascer¬ 
tain the weight to be given to his testimony. The 
extent of such cross-examination is in the discretion 
of the trial court.” 

Encyclopedia of Evidence, vol. 3, p. 49-(3), 
and notes. 

It is respectfully submitted, therefore, that the trial court 
committed no error in admitting this testimony. 

Respectfully submitted, 

CONRAD H. SYME, 

ROBT. L. WILLIAMS, 
Attorneys for Defendant in Error, 
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